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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. S344. 


HELCO PRODUCTS CO., INC., Appellant, 

v. 


PAUL V. McNUTT, Federal Security Administrator 
FRANCIS BIDDLE, Attorney General, Appellee 


and 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


I 

JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia, dated July 1, 
1942, dismissing plaintiff’s amended suit for declaratory 
judgment against the Federal Security Administrator and 
the Attorney General. 
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This appeal was filed July 17, 1942. Appellant invokes 
the jurisdiction of this Court under Title 17, section 101 of 
the District of Columbia Code (1940) and Rule 73 (g) of 
the New Rules of Civil Procedure. 


n. 

STATEMENT OF CASE. 


The appellant is a New York corporation engaged in the 
importation, preparation and distribution of poppy seeds. 

The appellee, Paul V. McNutt is the Administrator of the 
Federal Security Agency. This agency embraces several 
administrative boards, such as the Social Security Board, 
United States Employment Service, the Office of Education, 
etc., and the Food and Drug Administration. We are con¬ 
cerned onlv with the Food and Drug Administration which, 
by its officers and agents construes and recommends in part 
the application of the various sections of the Federal Food, 
Drug, and Cosmetic Act, Act of June 25, 1938, Chapter 675, 
52 Stat. 1040, U. S. C. A., Title 21, § 301 et seq. Pursuant to 
Reorganization Plan No. IV, 54 Stat. 231, 5 U. S. C. A. 


section 133 (t) and (v), the Food and Drug Administration 
was transferred from the Department of Agriculture to the 
Federal Security Agency “as a separate unit within the 
Federal Security Agency.” Reorganization Plan No. IV 
further provided that the Food and Drug Administration 
“shall be administered under the direction and supervision 
of the Federal Security Administrator” and “that the 
Chief of the Food and Drug Administration shall hereafter 
be known as the Commissioner of Food and Drugs.” 

The appellee, the Attorney General, is charged with the 
general enforcement of the laws of the United States. 

Appellant ships poppy seeds in bulk in interstate com¬ 
merce to various bakers and bakeries who sprinkle them on 
bread and rolls. The poppy seeds are generally imported 
from either Europe or Asia and are identical in chemical or 
mineral constituency and flavor, although they may vary in 
color. (Appellant’s Appendix 3). 
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The war has cut off the importation of the blue color 
poppy seed which was more in demand than the white poppy 
seed. (Appellant’s Appendix 3). 

White poppy seeds are now available to importers. Ap¬ 
pellant intends to color the white poppy seeds with a harm¬ 
less vegetable dye so that it may resemble the blue. Ap¬ 
pellant further intends to ship these white poppy seed^ dyed 
blue in commerce throughout the United States ill bulk 
packages with appropriate labeling explaining the mlanner 
of coloring the seed. (Appellant’s Appendix 3). 

Some time prior to December 18, 1941, representatives of 
the appellant discussed either in person or by letteij* with 
the Food and Drug Administration whether the colored 
poppy seeds could be shipped in interstate commerce. By 
radiogram dated December 18, 1941, the Food and Drug 
Administration per J. K. Kirk stated: 

“We consider interstate shipment this article under 
any labeling as in violation of statute.” (Appellant’s 
Appendix 8). 


This radiogram was amplified by a letter dated February 
23, 1942, under the signature of W. G. Campbell, Commis¬ 
sioner of Food and Drugs and addressed to Louis Halle, at¬ 
torney for the appellant. The letter recites: 

Mr. Louis Halle 
Sixty Wall Street 
New York City 
Dear Sir: 

With your letter of February 18 you enclosed a state¬ 
ment concerning the artificial coloring of white jpoppy 
seeds on behalf of your client, Helco Products Com¬ 
pany, Inc., a New York corporation. The statement 
was submitted for the purpose of obtaining our o pinion 
of the legality of the interstate shipment of white poppy 
seeds which have been colored with a harmless vege¬ 
table dye. 

In your statement you have set forth at some length 
your reasons for concluding that the interstate ship¬ 
ment of this artificially colored article labeled as 
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“Poppy Seed”, together with a declaration of the 
presence of artificial color, is not in violation of the 
Federal Food, Drug, and Cosmetic Act. We have given 
this matter the most careful consideration but we are 
unable to share vour view. 

It is therefore our considered opinion that the inter¬ 
state shipment of this artificially colored product under 
any labeling would result in an adultered product 
within the meaning of section 402 (b) of the Federal 
Food, Drug, and Cosmetic Act, and that this violation 
could not be corrected bv any form of labeling. 

Very truly yours, 

W. G. Campbell, 

Commissioner of Food and Drugs. 

(Appellant’s Appendix 9). 

On June 3, 1942, appellant addressed a telegram to the 
Attorney General setting forth the pertinent facts and in¬ 
quiring whether the Attorney General would regard the 
interstate shipment of dyed poppy seeds as a violation of 
the law and whether prosecution would be instituted on the 
basis of the ruling from the Food and Drug Administration. 
(Appellant’s Appendix 5). 

The Attorney General advised by wire dated June 4, 
1942 that he could render no opinion on the foregoing 
question. (Appellant's Appendix 5-6). 

The pertinent provisions of the Food, Drug and Cosmetic 
Act, pages 6-9 passim, set forth the administrative and ju¬ 
dicial machinery which would become operative on appel¬ 
lant. 

Section 332 of the Act provides for the institution of 
injunction proceedings in the District Courts to restrain 
violations of the Act. Section 333 sets forth the criminal 
penalties for violation of the Act. Section 334 provides for 
seizure of adulterated or misbranded products when intro¬ 
duced into or while in interstate commerce upon libel or 
information in any District Court where the article is found. 

Section 336 of the Act recites that the Administrator need 
not report for criminal prosecution, or for the institution 
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of libel or injunction proceedings minor violations <j>f the 
Act, where a written notice of warning will adequately 
protect the public interest. Obviously the declaration by 
the Commissioner of Food and Drugs that the interstate 
shipment of dyed poppy seeds would violate the Act takes 
it out of the category of a minor violation. 

Section 335 of the Act provides that “before any violation 
of this chapter is reported by the Administrator to any 
United States Attorney for institution of a criminal pro¬ 
ceeding, the person against whom such proceeding is con¬ 
templated shall be given an opportunity to present his 
views, either orally or in writing with regard to such con¬ 
templated proceeding.” Obviously the negotiations be¬ 
tween appellant and defendants set forth above, have en¬ 
abled appellant to present its views, hence there has been 
compliance with section 335. 

Under the foregoing circumstances, appellant was in a 
serious dilemma. If Hclco shipped dyed poppy seeds in 
interstate commerce, and in view of the declaration cf the 
Food and Drug Administration that this was a violation of 
the law, (1) the officers and agents of appellant could be 
criminally prosecuted; (2) appellant could be enjoined; or 
(3) appellant’s goods could be libeled or seized while in 
interstate commerce. 1 

Appellant having exhausted all administrative remedies 
before the Food and Drug Administration and to avoild the 
civil and criminal penalties of the Act, filed this suit for 
declaratory judgment to determine whether the interstate 
shipment of dyed poppy seeds violated the provisions cf the 
Act. (Appellant’s Appendix 2-8). 

Appellant in paragraph 12 alleged that if it were not 
permitted to do business without fear of having its mer¬ 
chandise seized and be subjected to criminal proceedings, 
it will suffer irreparable loss and damage. (Appellant’s Ap¬ 
pendix 4). 

l Sec Hayes and Ruff, Administration of Federal Food and Drugs Act, 1 
Law and Contemporary Problems, 16, 27 (1933); Toulmin, Law of Foods , 
Drugs and Cosmetics, 737 ff (1942). 
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Appellant in paragraphs 13 and 31 alleged that if plaintiff 
ships the dyed poppy seeds in interstate commerce, the 
Food and Drug Administration acting by and through its 
agents, will advise the Attorney General that the aforesaid 
shipment constitutes a violation of the Federal Food, Drug 
and Cosmetic Act; that the Attorney General will effectuate 
the recommendation of the Food and Drug Administration 
by enjoining plaintiff, or seizing and condemning the dyed 
poppy seeds in transit, or bring criminal proceedings 
against the plaintiff, its officers, agents and employees. 
(Appellant’s Appendix 4 and 6). 

The appellees moved to dismiss the plaintiff’s amended 
complaint because the “complaint and each count thereof 
fails to set forth facts sufficient to constitute a cause of 
action.” (Appellant’s Appendix 10). 

On July 1,1942, the District Court per Mr. Justice Adkins 
entered its order dismissing the amended complaint. (Ap¬ 
pellant’s Appendix 10). 


m. 

STATUTES INVOLVED. 

TIT. 28 § 400. (Judicial Code section 274 d.) Declaratory 
judgments authorized; procedure. 

“(1) In cases of actual controversy except with re¬ 
spect to Federal taxes, the Courts of the United States 
shall have power upon petition, declaration, complaint, 
or other appropriate pleadings to declare rights and 
other legal relations of any interested party petitioning 
for such declaration, whether or not further relief is or 
could be prayed, and such declaration shall have the 
force and effect of a final judgment or decree and be 
reviewable as such. 

“ (2) Further relief based on a declaratory judgment 
or decree may be granted whenever necessary or 
proper. The application shall be by petition to a court 
having jurisdiction to grant the relief. If the applica¬ 
tion be deemed sufficient, the court shall, on reasonable 
notice, require any adverse party, whose rights have 
been adjudicated by the declaration, to show cause why 
further relief should not be granted forthwith. 
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“ (3) When a declaration of right or the granti ng of 
further relief based thereon shall involve the determi¬ 
nation of issues of fact triable by a jury, such i.ssues 
may be submitted to a jury in the form of interroga¬ 
tories, with proper instructions by the court, whether a 
general verdict be required or not. (Mar. 3,1911, c. 231, 
§ 274d, as added June 14, 1934, c. 512, 48 Stat. 955, and 
amended Aug. 30,1935, c. 829, S 405, 49 Stat. 1027.) ” 

TIT. 21, § 332. Injunction 'proceedings . 

Jurisdiction of Courts. 

“ (a) The district courts of the United States and the 
United States courts of the Territories shall have juris¬ 
diction, for cause shown, and subject to the provisions 
of section 381 (relating to notice to opposite party) of 
Title 28, as amended, to restrain violations of section 
331, except paragraphs (e), (f), (h), (i), and (j). 

Violation of Injunction. 

“(b) In case of violation of an injunction or restrain¬ 
ing order issued under this section, which also con¬ 
stitutes a violation of this chapter, trial shall be by the 
court, or, upon demand of the accused, by a jury. Such 
trial shall be conducted in accordance with the practice 
and procedure applicable in the case of proceedings 
subject to the provisions of section 387 of Title $8, as 
amended. June 25,1938, c. 675, § 302, 52 Stat. 1043.” 

§ 334. Seizure. 

Grounds and Jurisdiction. 

“(a) Any article of food, drug, device, or cosmetic 
that is adultered or misbranded when introduced into 
or while in interstate commerce, or which may not, 
under the provisions of section 344 or 355, be introduced 
into interstate commerce, shall be liable to be proceeded 
against while in interstate commerce, or at any time 
thereafter, on libel of information and condemned in 
any district court of the United States within the 
jurisdiction of which the article is found: Pro\uded, 
However, That no libel for condemnation shall be in¬ 
stituted under this chapter, for any alleged misbrand- 
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mg if there is pending in any court a libel for condem¬ 
nation proceeding under this chapter based upon the 
same alleged misbranding, and not more than one such 
proceeding shall be instituted if no such proceeding is 
so pending, except that such limitations shall not apply 
(1) when such misbranding has been the basis of a 
prior judgment in favor of the United States, in a 
criminal, injunction, or libel for condemnation pro¬ 
ceeding under this chapter, or (2) when the Adminis¬ 
trator has probable cause to believe from facts found, 
without hearing, by him or any officer or employee of 
the Agency that the misbranded article is dangerous 
to health, or that the labeling of the misbranded article 
is fraudulent, or would be in a material respect mis¬ 
leading to the injury or damage of the purchaser or 
consumer. In any case where the number of libel for 
condemnation proceedings is limited as above provided 
the proceeding pending or instituted shall, on applica¬ 
tion of the claimant, seasonably made, be removed for 
trial to any district agreed upon by stipulation between 
the parties, or, in case of failure to so stipulate within 
a reasonable time, the claimant may apply to the court 
of the district in which the seizure has been made, and 
such court (after giving the United States attorney for 
such district reasonable notice and opportunity to be 
heard) shall by order, unless good cause to the con¬ 
trary is shown, specify a district of reasonable prox¬ 
imity to the claimant’s principal place of business, to 
which the case shall be removed for trial.” 

§ 335. Hearing before report of criminal violation. 

“Before any violation of this chapter is reported by 
the Administrator to any United States attorney for 
institution of a criminal proceeding, the person against 
• whom such proceeding is contemplated shall be given 
appropriate notice and an opportunity to present his 
views, either orally or in writing, with regard to such 
contemplated proceeding. June 25, 1938, c. 675, § 305, 
52 Stat. 1045; Reorg. Plan No. IV. § 12, eff. June 30, 
1940, 5 Fed. Reg. 2422, 54 Stat. 1237.” 

§ 336. Report of minor violations. 

“Nothing in this chapter shall be construed as re¬ 
quiring the Administrator to report for prosecution, 
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or for the institution of libel or injunction proceedings, 
minor violations of this chapter whenever he bel ieves 
that the public interest will be adequately served by a 
suitable written notice or warning. June 25, 1938, c. 
675, § 306, 52 Stat. 1045; Reorg. Plan No. IV, § 12, eff. 
June 30, 1940, 5 Fed. Reg. 2422, 54 Stat. 1237.” 

IV. 

STATEMENT OF POINTS. 

I. The amended complaint alleges a case of actual con¬ 
troversy between the plaintiff and the Federal Security 
Administrator and the Attorney General within the mean¬ 
ing of the Federal Declaratory Judgment Act. (Reasons 
for Appeal Nos. 1, 2 and 3). 

1. The facts allege a substantial controversy. 

a. The facts disclose that the parties have adverse 
legal interests. 

b. There is a sufficient immediacy and reality to 
the actual controversy between the parties. 

2. An official threat of enforcement is not a requisite 
of justiciability in declaratory judgment actions par¬ 
ticularly -when the threat is implicit in the statute by 
reason of the civil and criminal penalties attached to 
the statute itself. 

a. John P. Agnew & Co. v. Eoage, 69 App. !D. C. 
116, 99 F. (2nd) 349, is distinguishable from the case 
at bar. 

V. 

SUMMARY OF ARGUMENT. 

The broad issue before this Court is whether there is a 
substantial controversy between the parties with adverse 
legal interests of sufficient immediacy to warrant the issu¬ 
ance of a declaratory judgment. 
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The adverse legal interests are reflected in the constitu¬ 
tional right of plaintiff to ship dyed poppy seeds in inter¬ 
state commerce; this right is controverted by appellees 
under their interpretation of the Federal Food, Drug and 
Cosmetic Act. 

The question of whether there is a sufficient immediacy 
to the controversy depends on whether an official threat 
has been made by the appellees to enforce the civil and 
criminal penalties of the Federal Food, Drug and Cosmetic 
Act against the appellant. This is the narrow issue before 
the Court. 

Appellant has exhausted all administrative remedies be¬ 
fore the Food and Drug Administration. Since appellant 
desires to make continued and repeated shipments of its 
product in interstate commerce, this cannot be regarded as 
a minor violation of the Act within the purview of 21 U. S. 
C. A. § 336, and which could be disposed of by a warning. 
In addition, there is a constitutional objection in vesting 
the Administrator with unfettered discretion to determine 
whether or not violations of the Act should be prosecuted 
either criminally or by libel and seizure of goods. In any 
event, the Administrator has the mandatory duty to report 
to the United States Attorney violations of the Federal 
Food, Drug and Cosmetic Act. Similarly, the Attorney 
General has the mandatory duty to prosecute all violations 
of the Act as reported to him by the Commissioner of Food 
and Drugs. Hence, the declaration by the Commissioner 
that the interstate shipment of dyed poppy seeds would 
violate the Act constitutes as a matter of law an official 
threat to invoke the civil and criminal sanctions of the 
Federal Food and Drug Act against appellant. 

Appellant likewise submits that the civil and criminal 
penalties of the Federal Food, Drug and Cosmetic Act 
constitutes an implicit threat to enforce the statute. The 
Supreme Court has held in suits to enjoin that there is a 
sufficient adversity of interest to fulfill the constitutional 
requirements of a case or controversy in the statute itself 
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in the absence of an official threat to enforce the statute, 
Pierce v. Society of Sisters; Pennsylvania v. West Virginia; 
Carter v. Carter Coal Co.; Beal v. Missouri Pacific Railroad 
Corporation; Wallace v. Currin, all passim. An injunction 
suit challenging the constitutionality of a statute exempli¬ 
fies the maximum requirements for a case or controversy. 
The case at bar which is one of statutory interpr<station 
would require less to meet the test of justiciability. It is 
therefore submitted that an actual threat to enforce the 
statute is not a requisite of justiciability for the purpose 
of invoking the Federal Declaratory Judgment Act; the 
threat implicit in the statute in the form of civil or criminal 
sanctions is sufficient. 

VI. 

ARGUMENT. 

I. The amended complaint alleges a case of actual con¬ 
troversy between the plaintiff and the Federal Security 
Administrator and the Attorney General within the mean¬ 
ing of the Federal Declaratory Judgment Act. 

1. The facts allege a substantial controversy: 

The Federal Declaratory Judgment Act is applicable to 
“cases of actual controversy.” The question of what is a 
controversy is necessarily one of degree. Maryland Casualty 
Co. v. Pacific Coal & Oil Company , 312 U. S. 270, 273, 61 S. 
Ct. 510. Obviously the criteria which govern a controversy 
depend on many factors: the allegations of fact set forth 
in the complaint; the existence or non-existence of other 
remedies in the tribunal; the nature of those remedies, viz: 
whether they are civil or criminal; and the relief requested 
by the declaratory judgment. In some instances the term 
“actual controversy” covers cases in which executive or 
coercive relief has been or could have been prayed; in other 
cases the purpose of the declaratory judgment is to quiet or 
stabilize an uncertain or disputed jural relationship either 
as to present or prospective obligations. Borchard, Declar¬ 
atory Judgments, 2nd Edition (1941) 42; James v. Alderton 
Dock Yards, 256 N. Y., 298,176 N. E. 401. 
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a. The facts disclose that the parties have adverse legal! 

interests. 

The plaintiff has and asserts a constitutional right to ship 
the dyed poppy seeds in interstate commerce. Gibbons v. 
Ogden , 9 Wheat 1, 6 S. Ct. 23; Crutcher v. Kentucky, 141 
U. S. 47, 57, 11 S. Ct. 851; and that if such right is denied, 
it will suffer irreparable injury. The agencies of the de¬ 
fendant emphatically controvert such right and specifically 
challenge the legality of plaintiff’s proposed method of 
doing business as being in direct violation of the Federal 
Food, Drug, and Cosmetic Act. See Montejano v. Raynor 
(D. C. Idaho, 1939) 33 F. Supp. 435; Roloff et al v. Perdue 
(D. C. Iowa 1939) 31 F. Supp. 739, affirmed in 33 F. Supp. 
513 (1940); Black et al v. Little (D. C. Mich. 1934) 8 F. Supp. 
867; Fosgate v. Kirkland (D. C. Fla. 1937) 19 F. Supp. 152. 

b. There is a sufficient immediacy and reality to the actual 
controversy between the parties. 

The facts disclose that appellant has exhausted all reme¬ 
dies before the Food and Drug Administration. The declar¬ 
ation by the Commissioner of Food and Drugs that the in¬ 
terstate shipment of the dyed poppy seed would constitute 
a violation of the Act serves a dual purpose: 

This would be no minor violation of the Act which could 
be disposed of by a warning. In this connection the appel¬ 
lees advanced the following argument in the lower court: 

“* * * the Administrator is vested with discretion in 
reporting for prosecution or for institution of libel pro¬ 
ceedings, violations of the Federal Food, Drug, a/nd 
Cosmetic Act, he cannot be enjoined from exercising 
his discretion. 

“Section 306 of the Federal Food, Drug, and Cos¬ 
metic Act, 21 U. S. C. § 336, provides that nothing in 
the Act shall be construed as requiring the Adminis¬ 
trator to report for prosecution, or for the institution 
of libel or injunction proceedings, minor violations of 
the Act whenever he believes that the public interest 
will be adequately served by a suitable written notice 
of warning. 
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“This section is effective to vest discretion 
Administrator to act, in the light of facts found bjp 


on an independent judgment, 
stances he cannot be enjoined.” 


Under those d 


n the 
him, 
rcum- 


This argument is not applicable to the case at b4r. A 
single shipment of appellant’s product might be disposed 
of by warning, in lieu of civil or criminal proceedings but 
appellant invokes the Federal Declaratory Judgment Act 
to obtain an adjudication whether or not Helco may j make 
continued interstate shipments of its product. Appellant 
does not seek relief to be allowed to make a single shipment 
in interstate commerce; it seeks the right to ship its product 
in interstate commerce repeatedly and continuously wi thout 
fear of criminal prosecution or seizure of its merchandise. 
Obviously the Administrator cannot contend that he would 
consider continuous shipments in interstate commerce as 
minor violations after warning given by him. A reasonable 
interpretation of the statute would indicate that although 
the Administrator may have the discretion to consider a 
single act a minor violation to be disposed of by a warning 
not to repeat, the continuous repetition of such act would 
take away all or anv right of discretion from the adminis¬ 


trator and the latter would be compelled to treat appel 


ant’s 


activities as other than a minor violation. The statute 
itself forbids any other interpretation because the pro-vision 
of “warning” can only mean that the act should npt be 
repeated. 

In addition, it is extremely doubtful whether the appel¬ 
lee’s construction of section 306 of the Act is constitu¬ 
tional. The Federal Food, Drug and Cosmetic Act contains 
no standard which defines or prescribes a minor violation. 
In other words complete discretion is vested in the Admin¬ 
istrator to determine what constitutes a minor violation of 
the Act and to apply it to one and refuse its application to 
another. Such unfettered discretion constitutes an unwar¬ 
ranted delegation of legislative authority. Panama Refin¬ 
ing Company v. Ryan, 293 U. S. 388, 55 S. Ct. 241; Scfiech- 
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ter v. United States, 295 U. S. 495, 55 S. Ct. 837; People v. 
Tonher, 351 Ill. 139,184 X. E. 22S; Sachaczlein v. Cabaniss, 
135 Cal. 466, 67 P. 755; People v. Belcastro, 356 Ill. 144,150, 
190 X. E. 301; Annotation, 99 A. L. R. 613. In State v. Kiev- 
man, 116 Conn. 458, 165 Atl. 501, it was held: 

“In a sense these provisions authorize such officials 
to decide what is and what is not deemed an infringe¬ 
ment of the law and this is not constitutionally per¬ 
missible.” 

Under the foregoing circumstances, section 306 of the Act 
is a nullity for the Administrator has no discretion in re¬ 
porting for prosecution or for institution of libel proceed¬ 
ings, violations of the Federal Food, Drug and Cosmetic 
Act; the Administrator must report all violations of the 
Act to the Attorney General. 

The declaration bv the Commissioner of Food and Drugs 
that the interstate shipment of dyed poppy seeds would 
constitute a violation of the Act serves a second purpose: 
The written negotiations between the parties have enabled 
appellant to present its views, hence criminal proceedings 
mav be instituted against Helco without further resort to 
the administrative process. 21 U. S. C. A. $ 336. 

And in this connection, United States v. Morgan, 222 U. S. 
274, 281, 32 S. Ct. 81, imposes a mandatory duty upon the 
district attorney to institute civil or criminal proceedings 
upon a report of a violation of the Federal Food, Drug and 
Cosmetic Act. If for any reason the Food and Drug Ad¬ 
ministration should fail to report violations of the Act, 
the Attorney General under his general authority to prose¬ 
cute delinquents for crimes and offenses cognizable under 
the United States statutes, could independently institute 
criminal or civil proceedings against the appellant. See 
also Hayes and Ruff, Administration of Federal Food and 
Drugs Act. supra. 

Hence the interstate shipment of dyed poppy seeds would 
subject plaintiff to immediate civil or criminal penalties. 
The existence of the foregoing sanctions gives a sufficient 
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immediacy and reality to the actual controversy fcfr the 
following reasons: 

1. The declaration by the Commissioner of Foods and 
Drugs that the interstate shipment of appellant’s dyed 
poppy seeds would constitute a violation of the law is a 
threat to enforce the civil or criminal sanctions of the Act. 
Since there is a mandatory duty upon the Attorney General 
to prosecute reports of violations submitted by the Food 
and Drug Administration, the declaration by the Commis¬ 


sioner amounts to an actual or official threat of enforcement 

2. Assuming for the sake of argument that the declaration 
by the Commissioner does not constitute a threat, it is sub¬ 
mitted that the threat of enforcement by an official charged 
with enforcing the Act is not a condition precedent to the 
use of the declaratory judgment. 

“The danger of criminal penalty attached by law to 
the performance of an act affords those affected the 
necessary legal interest in a judgment raising the issue 
of validity, immunity or status. The threat to enforce 
the statute seems hardly necessary for public officials 
are presumed to do their duty. The plaintiff need only 
show that his position is jeopardized by the statute...” 
(italics ours) B orchard, supra. 

The following cases support appellant’s contention that 
the threat of enforcement by an official charged with en¬ 
forcing the act is not a condition precedent to the use of 
the declaratory judgment: Black v. Little, supra; Fosgate 
Co. v. Kirkland, supra; Montejano v. Raynor, supra; Roloff 
et al v. Perdue, supra; Sunshine Mining Co. v. Carver (D. 
C. Idaho 1941) 41 F. Supp. 60. 
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2. An official threat of enforcement is not a requisite of 
justiciability in declaratory judgment actions, particularly 
when the threat is implicit in the statute by reason of the 
civil and criminal penalties attached to the statute itself. 

Appellant concedes that John P. Agnew and Co . v. Eoage, 
69 App. D. C. 116, 99 F. (2nd) 349, and other cases cited in 
the margin 2 speak in terms of an official threat of enforce¬ 
ment as a requisite of justiciability in declaratory judgment 
actions. 

In the first part of this brief appellant has contended 
that the declaration bv the Commissioner of Food and 
Drugs, that the interstate shipment of colored poppy seeds 
would constitute a violation of the Act, constitutes as a 
matter of law a threat to enforce the statute and carries 
with it the duty to report such violation to the Attorney 
General who has the mandatory duty to prosecute viola¬ 
tions of the statute reported to him by the Federal Security 
Administrator. 

In this part of the brief, appellant will show that John P. 
Agnew & Co . v. Hoage, supra, is distinguishable from the 
case at bar and that an oral or written threat of enforcement 
is not an absolute condition precedent to the use of the 
declaratory judgment. 

In the Hoage case, supra, appellant had invoked the 
Federal Declaratory Judgment Act to determine whether 
coal hustlers were employees of the appellant and hence 
covered by insurance necessary to be carried by employers 
under the provisions of the District of Columbia Work¬ 
mens’ Compensation Act. (D. C. Code (1940) Title 36 § 
501, 502, U. S. C. A. § 901 et seq.) The appellee had ren¬ 
dered an opinion specifying the conditions under which a 
coal hustler would be an employee. This court in dismissing 

- Blue Star Auto Stores v. Fleming , Pike & Fisher, Admin. Law, 72 b. 112-1 
(D. C. 1941) ; Babbitt Auto Parts Co. v. Fleming, Pike & Fisher, Admin. Law, 
72 b. 112-2 (D. C. 1941); F. TV. Maurer 4" Sons Co. v. Andrews (D. C„ E. T). 
Pa. 1939), 30 F. Supp. 637; Mushroom Co-operative Canning Co. v. Jacobs 
(D. C., E. D. Pa. 1940), 35 F. Supp. 624; Connecticut Importing Co. v. Pcrlcins 
(D. C. Conn. 1940), 35 F. Supp. 414. 
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the complaint because no “actual controversy” was pres¬ 
ent said: 


“It is not alleged that the appellee has 
that he intends to take, action harmful to the a rjc . 
While it is alleged generally that the appella 
by reason of the opinion ‘required to carry 
sation insurance’, it is not asserted that the 
is imposing or threatening to impose this reqi 
nor is it made to appear that under the Em 
Compensation Act, he has authority so to do 


The District of Columbia Workmen’s Compensation Act 
incorporates in toto the Longshoremen’s and Harbqr Work¬ 


ers’ Compensation Act. The latter imposes no 


taken, or 
ppellants. 
ants are 
compen- 
appellee 
hirement, 
ployees’ 


civil or 


criminal penalties on appellant for failure to carify insur¬ 
ance. The Compensation Act removes certain coipmon law 
defenses, such as fault as the basis for liability; th^ failure 
of an employer to carry compensation insurance permits 
an injured employee to sue the employer personally and 
individually and the latter is precluded from utilizing com¬ 
mon law defenses. Cf. Hartford Accident & Indemnity Co. 
v. Car ditto, 72 App. D. C. 52, 112 F. (2nd) 11. 

The case at bar is thus readily distinguishable from the 
Ho aye decision. In the case at bar the Administrator has 
the authority and as a matter of law has officially threat¬ 
ened to prosecute the appellant or to seize and libel its 
merchandise. Appellant will suffer irreparable harm and 
damage by shipping the product in interstate commerce 
and risking its seizure; it will be compelled to hire counsel 
to defend these seizures and will be in continuous danger 
of having its business stopped abruptly by such seizures. 
A situation may even arise where most of its capital in¬ 
vestment may be tied up by reason of such seizures. In 
short, the administrative declaration that shipments of 
appellant’s products would be in violation of the law casts 
a mandatory duty to report such violations to the United 
States Attorney and imposes upon the latter the mandatory 
duty to prosecute criminally or to file libels for the con- 
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demnation of the merchandise constituting the shipments. 

An oral or written threat of enforcement should not be 
regarded as an absolute condition precedent to the use of 
the declaratory judgment, particularly when the threat is 
implicit in the statute by reason of the civil or criminal 
sanctions attached to the statute. 

First. The emphasis on official threat of enforcement as 
a requisite of justiciability stems from the fear of courts 
that they may be rendering hypothetical or abstract deci¬ 
sions. But all the elements of a legal controversy can be 
present when there is a valid difference of opinion with 
regard to the legal relations—the rights and duties be¬ 
tween the opposing parties. The case at bar affords an 
excellent illustration. Should the appellant persist in its 
right to ship the dyed poppy seeds, legal consequences in 
the form of civil or criminal sanctions will follow. ‘‘The 
requirements of . . . (an actual controversy) . . . are satis¬ 
fied if disregard of the Commission’s adverse action entails 
threat of oppressive penalties.” Rochester Telephone Cor¬ 
poration v. United States , 307 U. S. 125,132; 59 S. Ct. 754. 

Appellant submits that the mere existence of criminal or 
civil sanctions which would attach to the performance of an 
act, declared invalid by an administrative or executive 
agency, is as much, if not more, an element of justiciability 
than a mere oral threat of enforcement. The threat to 
prosecute is significant only because the statute which is 
being enforced provides civil or criminal sanctions. 

Second. The requirement that there be an official threat 
to enforce the statute has been carried over from the in¬ 
junction cases, particularly Ex Parte La Prade, 289 U. S. 
444, 53 S. Ct. 682. An interstate railroad sought an in¬ 
junction in a Federal Court to test the constitutionality of 
an Arizona statute which limited freight trains to ninety 
cars and passenger trains to fourteen. If the act was dis¬ 
obeyed the railroad would be liable to cumulative penalties 
varying from $100.00 to $1,000.00 per day depending upon 




the density of traffic. In the course of the litigation, the 
original defendant was succeeded in office by a new attorney 
general, and the Court’s opinion turned largely on the 
question of substituting the new officer for his predecessor. 

Since the action was personal to the first defendant with 
no privity between the two officers, the Court hela it un¬ 
necessary to pass on the constitutional question. In the 
course of the opinion, Mr. Justice Butler said (referring 
to the second attorney general as petitioner): 

“Plaintiffs did not allege that petitioner threatened 
or intended to do anything for the enforcement of the 
statute. The mere declaration by the statute that suits 
for enforcement of penalties shall be brought by the 
attorney general is not sufficient.” 

Even if it be assumed that there are no functional dis¬ 
tinctions between injunction and declaratory judgment 
proceedings, the basic problem in the La Prade case was 
one of substitution and the above statement may be re¬ 
garded as dictum. 

One source of the confusion in defining a case on contro¬ 
versy in which a public officer is defendant antedates Ex 
Parte La Prade. In Ex Parte Young, 209 U. S. 123,159-160, 
28 S. Ct. 441, the Court reasoned that a suit to enjoin 
enforcement of an unconstitutional statute was, in fact, an 
action against the attorney general as an individual, with¬ 
out his attributes of office. This reasoning shifts the focus 
of judicial attention from the legislative act to the action 
of the attorney general. By holding the state immune from 
suit, Ex Parte Young laid the foundation in par^;, for a 
subsequent over-emphasis on the affirmative act of the 
enforcing officer as a test of justiciability with a consequent 
disregard of the threat implicit in the statute itself. 

The history of challenging statutes by means of injunc¬ 
tion is replete with cases in which the Supreme Court has 
retained jurisdiction in spite of the absence of a violation 
or an official threat to enforce. In Pierce v. Society of 
Sisters , 268 U. S. 510, 45 S. Ct. 571, the Court enjoined the 


I 


20 


Attorney General even though the statute in issue would 
not become effective for three years. In Pennsylvania v. 
West Virginia , 262 U. S. 553, 43 S. Ct. 658 and Carter v. 
Carter Coal Co 298 U. S. 238, 56 S. Ct. 855, bills to enjoin 
enforcement of regulatory statutes were entertained al¬ 
though no violation or official threat was shown. Similar 
injunction cases reinforce the conclusion that the Supreme 
Court has found a sufficient adversity of interests for a 
“case or controversy” in the statute itself. See City Bank 
Co. v. Schnader, 291 U. S. 24, 34, 54 S. Ct. 259; Euclid v. 
Ambler Realty Co., 272 U. S. 365, 47 S. Ct. 114; Terrace v. 
Thompson, 263 IT. S. 197, 215, 44 S. Ct. 15; Reichelderfer v. 
Quinn, 287 IT. S. 315, 53 S. Ct. 177; Stephenson v. Binford, 
287 IT. S. 251, 53 S. Ct. 181. In Beal v. Missouri Pacific 
Railroad Corporation, 312 IT. S. 45, 61 S. Ct. 418, the Su¬ 
preme Court did not complain of a lack of controversy 
although it is stated in the opinion that the attorney general 
had not yet decided whether he was going to enforce the 
statute in issue. 

In Wallace v. Currin, 4th Cir. 1938, 95 F. (2nd) 856, 861, 
appellant challenged the constitutionality of the Tobacco 
Inspection Act by declaratory judgment. The Government 
contended that complainants had no standing to maintain 
the suit. The court held: 

“If it (the Act) is unconstitutional as they contend, 
they have a right to operate their business without 
complying with it; and if they should attempt to do 
this, they would incur penalties which would be ruinous 
to them in the event that it should be held. ... In 
addition to this, there is unquestionably an actual con¬ 
troversy between the parties entitling complainants to 
relief under the salutary statute of recent enactment, 
the Declaratory Judgment Act. ...” 

It is rather significant that the opinion contained no 
statement to the effect that a threat had been made to 
enforce the statute. The Supreme Court in affirming this 
decision, 306 U. S. 1, 59 S. Ct. 379 stated that the record 
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supports the findings of the Circuit Court of Appeals “that 
there is an actual controversy between plaintiffs a]nd de¬ 
fendants, entitling plaintiffs to invoke the Declaratory 
Judgment Act.” 

The foregoing cases which involved suits to enjoin al¬ 
legedly unconstitutional statutes set forth the maximum 
requirements for a “case or controversy.” Not only must 
complainant meet the normal constitutional demands of a 
case or controversy, but he must likewise show the threat of 
future irreparable injury. Since the Supreme Court has 
held that there is a sufficient adversity of interest to meet 
the constitutional requirements of a case or controversy 
in the statute itself, in the absence of an official threat or 
violation, it follows that the requirements of an actual 
controversy for the purpose of invoking the Federal Declar¬ 
ator Judgment should not be greater. 

It is submitted that the threat implicit in the Federal 
Food and Drug Act creates a sufficient adversity of interest, 
authorizing appellant to invoke the Federal Declaratory 
Judgment Act. 

CONCLUSION. 

It is respectfully submitted that: 

The declaration by the Administrator that the interstate 
shipment of appellant’s products violates the Act, con¬ 
stitutes as a matter of law an actual threat and that there 
is an actual threat implicit in the statute by reason of the 
civil and criminal penalties attached to the statute atid that 
this is sufficient to meet the requirements of an “actual 
controversy”. 

Respectfully submitted, 

Harry P. Warner, 

Louis Halle, 

Philip J. Hennessey, Jr. 

1026 Woodward Bldg., 
Washington, D. C. 





APPENDIX 


INDEX TO APPENDIX. 


Page 

Amended Suit for Declaratory Judgment. 2 

Motion to Dismiss Plaintiff’s Amended Complaint 10 
Order of Dismissal. 10 




IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8344. 


IIELCO PRODUCTS CO., INC., Appellants 

v. 

PAUL V. McNUTT, Federal Security Administrator and 
FRANCIS BIDDLE, Attorney General, Appellees. 


Appeal From the District Court of the United States for 

the District of Columbia. 


APPENDIX TO BRIEF FOR APPELLAN^. 


2 


1 . Endorsed: Filed Jun 23 1942 Charles E. Stew¬ 
art, Clerk. 

In the District Court of the United States for the District 

of Columbia 

Civil Action 14861 

Leave to file is granted 
Adkins J 

Helco Products Co., Ixc. 11 Hudson Street, New York City, 

Plaintiff 

vs. 

Paul V. McNutt, Federal Security Administrator and 
Francis Biddle, Attorney General 

Amended Suit for Declaratory Judgment 

The plaintiff, Helco Products Co., Inc., by Harry P. War¬ 
ner, its attorney, for its amended complaint alleges: 

I 

1. The action arises under the Act of June 25,1938, chap¬ 
ter 675, 52 Stat. 1040; U. S. C., Title 21, Section 301, et seq., 
known as the Federal Food, Drug, and Cosmetic Act, as 
hereinafter more fully appears. The matter in controversy 
exceeds, exclusive of interest and costs, the sum of $3,000.00. 

2. The plaintiff is a corporation duly organized and ex¬ 
isting under and by virtue of the Laws of the State of New 
York. 

3. The defendant, Paul V. McNutt, is the duly appointed 
and qualified Federal Security Administrator of the Fed¬ 
eral Security Agency under whose direction and control is 
the Food and Drug Administration and that the said Food 
and Drug Administration, by its officers and agents, con¬ 
strues and recommends, the application of the various sec¬ 
tions of the Federal Food, Drug, and Cosmetic Act, Title 21, 
U. S. C., Section 301. 
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4. The plaintiff is engaged in the importation, prepara¬ 
tion and distribution of poppy seeds. In the courses of the 

plaintiff’s business plaintiff intends to ship poppy 
2 seeds, in bulk, in interstate commerce, to carious 
bakers and bakeries throughout the United States. 
These poppy seeds are used by the said bakers and bakeries 
by sprinkling some on bread and rolls. 

5. Poppy seeds are generally imported from either 
Europe or Asia and are identical in chemical and jnineral 
constituency and flavor with the exception that thjsy may 
vary in color. 

6. Due to the present world war, it has become increas¬ 
ingly difficult, and virtually impossible, to import the blue 
color poppy seed, which was more in demand than the white. 

7. The white poppy seed is now available to the poppy 
seed importers. In order to satisfy the demand for the blue 
color, it is the intention of the plaintiff herein to prepare 
the said white poppy seed and color it with a harmless vege¬ 
table dve so that it may resemble the blue. It is further the 
intention of the plaintiff to ship these white poppy seeds 
dyed blue in commerce to various bakers and bakeries 
throughout the United States in bulk packages to be labeled 
with a legend explaining the manner of coloring the seed. 

8. Sections 402 (b) and 403 (k) of the Federal Food, 
Drug, and Cosmetic Act, copies of which are attached hereto 
and marked Exhibits A and B, respectively, define when a 
food shall be deemed to be adulterated and when a food shall 
be deemed to be misbranded. 

9. Plaintiff requested an opinion of the defendant as to 
whether such shipments in interstate commerce would be 
considered by the said defendant as being a violation of 
the Federal Food, Drug, and Cosmetic Act, and the said de¬ 
fendant through his agents and representatives rendered 
opinions as set forth in the telegram and letter hereto an¬ 
nexed, marked Exhibits C and D, respectively. 
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10. There is a present actual controversy between the 
plaintiff and the Food and Drug Administration of the Fed¬ 
eral Security Agency as to the interpretation of the Fed¬ 
eral Food, Drug, and Cosmetic Act and its applica- 

3 tion to the proposed business operations of the plain¬ 
tiff. 

11. If the plaintiff ships artificially colored poppy seeds 
in interstate commerce, it will be subject to having its 
merchandise seized for forfeiture and to criminal proceed¬ 
ings under the Federal Food, Drug, and Cosmetic Act. 

12. Tlie plaintiff verily believes that the stand taken by 
the Food and Drug Administration of the Federal Secur¬ 
ity Agency is incorrect, unjustifiable and prejudicial to 
the plaintiff. If the plaintiff is not permitted to do business 
without fear of having its merchandise seized and be sub¬ 
jected to criminal proceedings, it will suffer irreparable loss 
and damage. 

13. The plaintiff alleges on information and belief that 
the defendants, acting by and through its agents and em¬ 
ployees, have threatened to seize and condemn the aforesaid 
dyed poppy seeds, in the event that the dyed poppy seeds 
are shipped in interstate commerce, or in the alternative 
subject the plaintiff and its agents and employees to crim¬ 
inal proceedings. 

14. The plaintiff has no adequate remedy at law 

Wherefore, plaintiff demands judgment against the de¬ 
fendant as follows: 

1. That the Court declare that the Federal Food, Drug, 
and Cosmetic Act does not prohibit the interstate shipment 
of artificially colored poppy seeds properly labeled. 

2. That the plaintiff have such other and further relief 
as to the court may seem proper and just. 
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And for a further complaint, plaintiff incorporates herein 
as though fully alleged herein, paragraphs 1 to 14 inclusive. 
And plaintiff further alleges that: 

29. On June 3, 1942, it sent the following telegram to the 
Attorney General: 

SM 2 June 3 1942 TWS Paid 

Attorney General of the United States 
Washington, D. C. 

4 Our client, The Helco Products Company In3., Ill 
Hudson Street New York desires to ship white poppy 
seed dyed blue with a harmless vegetable dye in interstate 
commerce. J K Kirk of the Food and Drug Administration 
by radiogram dated December 18 1941, stated tha t such 
action would be a violation of law. This was supplemented 
bv a letter of Februarv 23 signed by AY G Campbell, Com- 
missioner of Food and Drugs, reaffirming the department’s 
attitude as stated in the radiogram. We should like to| know 
whether you would hold such action on my client’s jpart a 
violation of law and if you would institute prosecution on 
such a holding. Kindly wire answer collect, as the i latter 
is being held in abeyance by the Court pending a motion 
made in an action by my client against Federal Security 
Administrator for a declaratory judgment. 

HARRY P WARNER 
1026 Woodward Building 
Washington, D. C. 

30. That on June 4, 1942, plaintiff received the following 
postal telegram from the Office of the Attorney General: 


Harry P Warner Esquire 

1026 Woodward Bldg Washington DC (JM) 

Liturgic white poppy seed dyed blue please be advisee that 
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the Attorney General is authorized by law to give opinions 
only to the President and heads of Executive Departments. 

WENDELL BERGE 

Assistant Attorney General 

31. Plaintiff alleges on information and belief that: 

(a) In the event plaintiff ships the dyed poppy seeds in 
interstate commerce, the Food and Drug Administration, 
acting by and through its agents, will advise the Attorney 
General that the shipment of the aforesaid dyed poppy seeds 
constitutes a violation of the Federal Food, Drug, and Cos¬ 
metic Act. 

(b) That the Attorney General by its agents and employ¬ 
ees will effectuate the recommendation of the Food and 

Drug Administration by seizing and condemning 
5 plaintiff’s dyed poppy seeds in interstate commerce, 
or in the alternative bring criminal proceedings 
against the plaintiff, its agents and employees. 

32. Plaintiff lias no adequate remedy at law. 

Wherefore, the plaintiff demands judgment against the 

defendant as follows: 

1. That the Court declare that the Federal Food, Drug 
and Cosmetic Act does not prohibit the interstate shipment 
of artificially colored poppy seeds properly labeled. 

2. That the plaintiff have such other and further relief 
as to the Court may seem proper and just. 

HARRY P. WARNER 
1026 Woodward Building 

Washington, D. C. 

Of Counsel: 


LOUIS HALLE 
EDWARD HALLE 
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Proof 

I, Harry P. Warner, hereby certify that I mailed copies 
of the foregoing amended suit for declaratory jud^mient, 
postage prepaid, to the following named parties on June 
1942. 

1. John H. Mitchell, Assistant United States Attorney, 
United States Court House, Fifth and E Streets, N. W., 
Washington D. C. 

2. Hugh Tate, Esquire, General Counsel of Federal Se¬ 
curity Administration, Social Security Building, Fourth and 
Independence Avenue, S. W., Washington, D. C. • 

3. Attorney General of the United States, Ninth and Con¬ 
stitution Avenues, N. W., Washington, D. C. 

HARRY P. WARNER 

6 Endorsed: Filed Jun 23 1942 Charles E. Stew¬ 

art, Clerk. 

Exhibit “A” 

Section 402 (b) 

(Title 21, Section 342 
U. S. Code) 

Absence, substitution, or addition of constituents. 

(b) (1) If any valuable constituent has been in whole or 
in part omitted or abstracted therefrom; or (2) if any sub¬ 
stance has been substituted wholly or in part therefor; or 
(3) if damage or inferiority has been concealed in any man¬ 
ner; or (4) if any substance has been added thereto or mixed 
or packed therewith so as to increase its bulk or weight, or 
reduce its quality or strength, or make it appear better or 
of greater value than it is. 
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Exhibit “B” 

Section 403 (k) 

(Title 21, Section 343 
U. S. Code) 

Artificial flavoring, etc.; exception of articles from (g), 

(i), and (k) 

(k) If it bears or contains any artificial flavoring, artifi¬ 
cial coloring, or chemical preservative, unless it bears label¬ 
ing stating that fact: Provided, That to the extent that 
compliance with the requirements of this paragraph is im¬ 
practicable, exemptions shall be established by regulations 
promulgated by the Administrator. The provisions of this 
paragraph and paragraphs (g) and (i) with respect to 
artificial coloring shall not apply in the case of butter, 
cheese, or ice cream. June 25, 1938, chapter 675, Section 
403, 52 Stat. 1047; Reog. Plan Xo. IV, Section 12, eff. June 
30,1940, 5 Fed. Reg. 2422, 54 Stat. 1237. 

Exhibit “C” 

RCA 

Radiogram 

New York, at 1941 Dec 18 

Received at 1 East 44th St. PM 1 11 Standard Time 

FA 65 XJV W62 Washington D C 21 Collect 18th 1234 P 

Dr. Lowell Senter Ferguson Laboratories Inc 
131 West 42nd St New York NY 

Colored poppy seed discussed as suggested. We consider 
interstate shipment this article under any labeling as in 
violation of statute 


J K KIRK FOOD & DRUG ADMN 
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7 Endorsed: Filed Jun 23 1942 Charles E. Stew¬ 

art, Clerk. 

Exhibit “D” 

Federal Security Agency 
Food and Drug Administration 
Washington, D. C. 

Mr. Louis Halle Feb. 23 1942. 

Sixty Wall Street 
New York, New York 

Dear Sir: 

With your letter of February 18 you enclosed a statement 
concerning the artificial coloring of white poppy seeds on 
behalf of your client, Helco Products Company, Inc., a New 
York corporation. The statement was submitted for the 
purpose of obtaining our opinion of the legality of the in¬ 
terstate shipment of w T hite poppy seeds which have been col¬ 
ored with a harmless vegetable dye. 

In your statement you have set forth at some length your 
reasons for concluding that the interstate shipment of this 
artificially colored article labeled as “Poppy Seed”, to¬ 
gether with a declaration of the presence of artificial color, 
is not in violation of the Federal Food, Drug, and Cosmetic 
Act. We have given this matter the most careful considera¬ 
tion but we are unable to share your view. 

It is therefore our considered opinion that the interstate 
shipment of this artificially colored product un4er any 
labeling would result in an adulterated product within the 
meaning of section 402(b) of the Federal Food, Dr^ig, and 
Cosmetic Act, and that this violation could not be corrected 
by any form of labeling. 

Very truly yours, 

W. Gr. CAMPBELL 
Commissioner of Food and Drugs 
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9 Motion to Dismiss Plaintiff’s Amended 

Complaint 

Now comes the defendants, Paul V. McNutt, Federal Se¬ 
curity Administrator, and Francis Biddle, Attorney Gen¬ 
eral of the United States, and moves the Court to dismiss 
the amended complaint and each count thereof filed herein 
by plaintiff, and for cause therefore says: 

The complaint and each count thereof fails to set forth 
facts sufficient to constitute a cause of action. 

EDWARD M. CURRAN, 

United States Attorney. 

BERNARD J. LONG, 

Assistant United States Attorney. 

Copy served on atty for plaintiff June 29,1942 

BERNARD J. LONG 
Asst. U. S. Atty. 

• **••#•••• 

10 Order of Dismissal 

Upon consideration of the motion filed herein by the de¬ 
fendants to dismiss plaintiff’s amended complaint, it is by 
the Court this 1st day of July, 1942, 

Adjudged, Ordered and Decreed, That the amended com¬ 
plaint be and the same hereby is dismissed. 

JESSE C ADKINS 
Justice. 

Approved as to form: 

HARRY P WARNER 
Attorney for Helco Products Company 
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TV. Summary of Argument____ 

V. Argument.. 

The amended complaint does not allege a case of actual 
controversy between the plaintiff and the Federal Security 
Administrator or the Attorney General within the meaning 
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In the United States Court of Appeals 
for the District of Columbia 



Helco Products Co., Inc., appellant 

v. 


Paul V. McNutt, Federal Security Administrator, and 
Francis Biddle, Attorney General, appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

The amended complaint filed in the court below alleged, in 
essence, as follows: The appellant intends to ship in interstate 
commerce poppy seed, for use on bakery products, to which it 
intends to add a blue color by means of the addition of “a harm¬ 
less vegetable dye.” The seed would be sold in bulk packages 
labeled with an explanation of the manner of coloring. The 
reason alleged for the addition of the color is that through such 
means white poppy seed may be made to resemble blue poppy 
seed which are more in demand. Appellant, through Mr Louis 
Halle, an attorney of New York City, explained its proposed 
business activities in a letter to the Food and Drug Administra¬ 
tion of the Federal Security Agency, and explained why it did 
not consider those activities to be at variance with the pro¬ 
visions of the Federal Food, Drug, and Cosmetic Act. It re- 

(l) 
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quested an expression of opinion from the Food and Drug Ad¬ 
ministration as to the legality of the interstate shipment of 
such a food product, and was advised by Walter G. Campbell, 
Commissioner of Food and Drugs, that, in the opinion of the 
Food and Drug Administration, such an artificially colored 
product would be adulterated within the meaning of section 
402 (b) of the Federal Food, Drug, and Cosmetic Act, 21 U. S. 
C. § 342 (b). (App. Br., Appendix 7.) 

It is alleged by appellant that there is a “present actual 
controversy” between it and “the Food and Drug Adminis¬ 
tration of the Federal Security Agency as to the interpreta¬ 
tion of the Federal Food, Drug, and Cosmetic Act and its 
application to the proposed business operations of the plain¬ 
tiff.” It is further alleged on information and belief that 
if appellant ships the dyed poppy seed in interstate commerce 
the Food and Drug Administration, “acting by and through 
its agents” will advise the Attorney General that such ship¬ 
ment constitutes a violation of the Federal Food, Drug, and 
Cosmetic Act, and enforcement proceedings will thereupon 
be brought by the Attorney General. The complaint sets 
forth a telegram from the Assistant Attorney General, in re¬ 
sponse to appellant’s request for an opinion, that “the At¬ 
torney General is authorized by law to give opinions only to 
the President and heads of Executive Departments.” 

It has not been alleged that either the Federal Security 
Administrator or the Attorney General—the appropriate party 
for bringing proceedings to enforce the Act—has brought, has 
indicated an intention to bring, or has considered the possi¬ 
bility of bringing legal proceedings against the appellant or 
its product on account of the adulteration. All that is al¬ 
leged is a request for, and the giving of, an expression of 
opinion by the Commissioner of Food and Drugs. 

II 

STATUTES 

Relevant statutory provisions not set forth in Appellant’s 
Brief are as follows: 
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Section 301 of the Federal Food, Drug, and Cosmetic Act 
(21 U. S. C. Sec. 331): 

Sec. 301. Prohibited acts. 

The following acts and the causing thereof are here¬ 
by prohibited: 

(a) The introduction or delivery for introduction 
into interstate commerce of any food, drug, device, or 
cosmetic that is adulterated or misbranded. 

(b) The adulteration or misbranding of any food, 
drug, device, or cosmetic in interstate commerce. 

(c) The receipt in interstate commerce of any food, 

drug, device, or cosmetic in interstate commerce. 

***** 

Section 307 of the Federal Food, Drug, and Cosmetic Act 
(21 U. S. C. Sec. 337): 

Sec. 307. Proceedings in name of the united 
states; provisions as to subpenas. 

All such proceedings for the enforcement, or to re¬ 
strain violations, of this chapter shall be by and in the 
name of the United States. Notwithstanding the pro¬ 
visions of section 654 of Title 28, subpenas for witnesses 
who are required to attend a court of the United States, 
in any district, may run into any other district in any 
such proceeding. June 25, 1938, c. 675, § 307, 52 Stat. 
1046. 

Ill 

STATEMENT OF POINTS 

The amended complaint does not allege a case of actual con¬ 
troversy between the appellant and the Federal Securitjy Ad¬ 
ministrator or the Attorney General within the meaning of the 
Federal Declaratory Judgement Act. 

1. An informal advisory opinion with no legal effect, 
issued by a subordinate employee of a government 
agency who has no power of enforcement, does no: con¬ 
stitute a threat to institute statutory proceedings and 
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does not create a controversy between parties having real 
and immediate legal interests. 

2. An action for a declaratory judgment interpreting a 
statutory provision cannot be sustained in the absence 
of a threat of enforcement by an official with power of 
enforcement. 

3. Neither the Administrator nor the Attorney Gen¬ 
eral is bound by the opinion of the Commissioner of Food 
and Drugs, nor is the Attorney General without discre¬ 
tion in acting upon reports by the Administrator of 
alleged violations of the Federal Food, Drug, and Cos¬ 
metic Act. 

IV 

SUMMARY OF ARGUMENT 

The basic issue before the court is whether the appellant has 
alleged a case of “actual controversy” within the meaning of 
the Federal Declaratory Judgment Act. 

A case of “actual controversy” arises where there is substan¬ 
tial controversy by the parties having adverse legal interests of 
sufficient immediacy and reality. No case of “actual con¬ 
troversy” is present where there is merely a difference of opinion 
or dispute of a hypothetical character. The question posed by 
the appellant concerning the character of a contemplated act 
upon a supposed statement of facts is purely a hypothetical one. 

The statement of the Commissioner of Food and Drugs that 
the interstate shipment of dyed poppy seed would constitute a 
violation of the Federal Food, Drug, and Cosmetic Act, was an 
informal advisory opinion, given upon request to a member of 
the food industry for the purpose of guiding compliance with 
the Act. Appellant did not create a case of “actual contro¬ 
versy” by asserting disagreement with such an opinion which 
was issued by a subordinate officer of the Federal Security 
Agency without either threat or power of enforcement. 
Neither the Attorney General nor the Federal Security Admin¬ 
istrator has threatened to enforce this opinion. The Admin¬ 
istrator, in fact, has no power of enforcement. 
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. The authorities relied upon by the appellant to sustain the 
proposition that the parties have adverse legal interests and 
that no threat of enforcement is essential are not applicable, on 
their facts, to the case at bar. They involve the question of the 
constitutionality of statutes or the legality of formal orders and 
licenses issued thereunder which directly affected the party re¬ 
questing a declaratory judgment. In the case before this court 
there is involved merely an informal advisory opinion, given by 
a subordinate employee of a government agency, which lias no 
binding effect or enforcement under the statute, and to which 
no penalty was attached. 

Enforcement of the civil or criminal provisions of the statute 
results only from a report of violation, made upon authority 
of the Federal Security Administrator to the Attorney General 
or a United States Attorney, or upon the initiative of the De¬ 
partment of Justice or a United States Attorney. The ap¬ 
pellees are not bound by the legal opinions expressed by the 
Commissioner of Food and Drugs. The expression of the Com¬ 
missioner cannot in any way be imputed to the appellees or 
serve as the equivalent of an expression by them. Further¬ 
more, the Attorney General is not required to institute legal 
proceedings upon a report of alleged violation by the Adminis¬ 
trator unless he believes that there has been an actual violation 
of the statute. 

V 

ARGUMENT 

The amended complaint does not allege a case of actual con¬ 
troversy between the plaintiff and the Federal Security Ad¬ 
ministrator or the Attorney General within the meani ng of 
the Federal Declaratory Judgment Act 

The power of the courts of the United States to declare 
rights and other legal relations has been carefully limited to 
“cases of actual controversy.” In the absence of a statutory 
provision to that effect, the limitation, nevertheless, would 
have been implicit in the Federal Declaratory Judgmen t Act 
because of the provisions of the Constitution of the United 
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States restricting the judicial power to “cases” and “contro¬ 
versies.” U. S. Constitution, Art. Ill, Sec. 2. 

In a recent decision the Supreme Court has pointed out the 
elements essential for the existence of a case of “actual 
controversy.” It was stated by the court that the facts al¬ 
leged, under all circumstances, must show that “there is a 
substantial controversy, between parties having adverse legal 
interests, of sufficient immediacy and reality to warrant the 
issuance of a declaratory judgment.” Maryland Casualty 
Co. v. Pacific Coal & Oil Co., 312 U. S. 270, 273 (1941). 

The Supreme Court has likewise distinguished from a case 
involving these elements those cases which do not constitute 
an “actual controversy.” Where a case involves merely “a 
difference or dispute of a hypothetical or abstract character,” 
or where the case arises from only “an opinion advising -what 
the law would be upon a hypothetical state of facts” no “actual 
controversy,” as such, exists. Aetna Life Insurance Co. v. 
Haworth, 300 U. S. 227, 239 (1937). Similarly, it has been 
stated that cases and controversies do not extend “to the de¬ 
termination of abstract questions or issues framed for the 
purpose of invoking the advice of the court without real par¬ 
ties or a real case.” Liberty Warehouse Co. v. Grannis, 273 
U. S. 70, 74 (1927). 

The application of the criteria enunciated by these cases 
to the case at bar seems adequate for its disposition. The 
appellant has requested a judicial opinion advising it wrhat the 
law* would be upon the supposed state of facts that might exist 
should it color its product and ship it in interstate commerce. 
The question posed by the appellant is purely a hypothet¬ 
ical one since it alleges only a desire to color white poppy 
seed artifically and ship them in interstate commerce if it 
can obtain a judgment that such shipment would not be in 
violation of the Federal Food, Drug, and Cosmetic Act. The 
case at bar truly presents an issue “framed for the purpose 
of invoking the advice of the court without real parties or 
a real case.” An analysis of the cases involving factual situa¬ 
tions which more nearly fit the case at bar will, w*e believe, 
show the necessity for dismissal of this appeal. 



1. An informal advisory opinion with no legal effect, issued by a jsubordi- 
nate employee of a government agency who has no power of enforcement, 
does not constitute a threat to institute statutory proceedings and does 
not create a controversy between parties having real and iirimediate 
adverse interests 


The practice of issuing informal advisory opinions has been 
adopted by some government agencies in appreciation of the 
need for certainty from governmental interference in future 
proposed courses of action. If favorable to the citizen, such 
opinions may give a certain degree of assurance against the im¬ 
position of penalties. If unfavorable, they will, at leas t, guide 
the way towards compliance with the law. In either event, 
however, they are not in any way binding upon the agency or 
the public. 

As a measure of cooperation with industries affected by the 
Federal Food, Drug, and Cosmetic Act, it is not uncommon for 
the Commissioner of Food and Drugs to inform members of 
such industries whether he believes that a proposed course of 
action would be in violation of the statute. Pursuant to this 
policy, the Commissioner of Food and Drugs stated his opinion, 
when requested by the Helco Products Company, that the in¬ 
terstate shipment of dyed poppyseed would be in violation of 
the Federal Food, Drug, and Cosmetic Act. The appellant has 
controverted this opinion. 

These facts set forth, at best, a difference of opinion between 
the appellant and the Commissioner of Food and Drugs. It 
does not appear that the Commissioner has done, or threatened 
to do, anything in furtherance of his expressed opinion. It 
further appears that the appellant has not shipped the pro¬ 
posed food product and that, if it does, the Commissioner has 
no authority under the Act to proceed against the food or against 
the appellant under these circumstances. Where such are the 
facts it has been held by this Court that no case of “actual con¬ 
troversy” arises. John P. Agnew & Co. v. Hoage, 69 ajjp. D. C. 
116,99 F. (2d) 349,351. 

The Hoage case has announced the principles that seem to 
be controlling. The plaintiffs, a number of coal dealers in the 
District of Columbia, brought an action for declaratory relief, 
alleging that there was an actual controversy between them- 
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selves and the Deputy Commissioner of the United States Em¬ 
ployees Compensation Commission in that the Deputy Com¬ 
missioner had rendered an opinion that “coal hustlers” were in 
some instances “employees” within the compensation insurance 
requirements. The Court held that the action had been prop¬ 
erly dismissed by the District Court, saying (p. 351): 

[The complaint] sets forth at best a difference of 
opinion between the appellants and the appellee. It 
is not alleged that the appellee has taken, or that he 
intends to take, action harmful to the appellants. 
While it is alleged generally that the appellants are by 
reason of the opinion “required to carry compensation 
insurance,” it is not asserted that the appellee is impos¬ 
ing or threatening to impose this requirement, nor is it 
made to appear that under the Employees’ Compensa¬ 
tion Act he has authority to do so. There is further¬ 
more no allegation that the appellee has made any 
claim that his opinion is being disregarded by any of 
the appellants or that the appellants have even been 
in violation of the law as set forth in the opinion—even 
before its issuance. 

Under the rule of this case it seems plain that the opinion 
of the Commissioner of Food and Drugs gives rise to no case 
of actual controversy between the Federal Security Adminis¬ 
trator and appellants. 

In Blue Star Auto Stores v. Fleming, Pike & Fisher, Admin. 
Law, 72b. 112-1 (D.C. D.C., 1941), the plaintiff’s complaint 
alleged that it was exempt from the provisions of the Fair 
Labor Standards Act, but that the Administrator had issued 
an interpretative bulletin and press releases construing the 
exempting proviso in a manner that would deny plaintiff the 
exemption. The complaint alleged also that the Regional Di¬ 
rector had w r ritten a letter to the plaintiff to the effect that 
his office had information indicating that plaintiff was vio¬ 
lating the Act. It w T as alleged further that plaintiff had con¬ 
ferred with the Regional Attorney. The defendant denied 
that he, the Administrator, had any knowledge of the case. 

Mr. Justice Bailey held that no justiciable controversy had 
been shown. He pointed out that the press releases and 
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bulletins were not sufficient to show a justiciable controversy 
under the decision of the Supreme Court in Ashwander v. 
Tennessee Valley Authority , 297 U. S. 288 (1936). He held 
that there was no threat of prosecution in the letter of the 
Regional Director or in the conferences with the Regional 
Attorney, and that there certainly could be no showing of a 
case of actual controversy without at least a request made to 
the Administrator or a definite contemplation on his part of 
taking action against the plaintiff. 

The case of Babbitt Auto Parts Co. v. Fleming , Pike & 
Fisher Admin. Law 72b, 112-2 (D. C. D. C., 1941). was prac¬ 
tically the same as the Blue Star case. The plaintiff alleged 
that certain bulletins or interpretative statements circulated 
from the Office of the Administrator would seem to Exclude 
the plaintiff from the exemptions of the Fair Labor Standards 
Act, and that conferences with an assistant to the Regional 
Director failed to bring assurance that the plaintiff was within 
the exceptions. 

Mr. Justice Morris, in granting the defendant’s motion to 
dismiss, said: 


It is generally recognized that bulletins and Releases 
issued by a governmental agency do not in themselves 
give rise to a justiciable controversy, and it is doubt¬ 
less unnecessary to look at the releases or statements 
complained of. 


Unless and until the defendants take such action 


as would present a concrete issue, it would be both diffi¬ 
cult and improper for judicial power here to intervene. 
This is not a case where the statute is so clear in its 
mandate that occasion arises for a declaratory judg¬ 
ment at the instance of a party affected without fur¬ 
ther action being taken by the officers charged with 
the administration or enforcement of such statute. 

The case at bar is one in which not even an interpretative 
bulletin has come from the Office of the Administrator. Plain¬ 
tiff alleges that its dispute is with the Food and Drug Admin¬ 
istration over the opinion expressed by the Commissioner of 
Food and Drugs. It does not appear from the allegation that 
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the Administrator, an appellee herein, has any knowledge of 
appellant’s proposed actions. He is not bound by the legal 
opinions expressed by the Commissioner of Food and Drugs. 
On the contrary, he has appointed a General Counsel to his 
staff to advise him as to the legal propriety of actions under 
the Federal Food. Drug, and Cosmetic Act and other statutes 
administered by the Agency. Certainly, he cannot be charged 
with the opinion of the Commissioner, and, lacking that, the 
complaint alleges no action by the Administrator. The above 
decisions clearly require a dismissal of this appeal. 

F. W. Maurer & Sons Co. v. Andrews, 30 F. Supp. 637 
(D. C. E. D. Penna., 1939), was a case strikingly similar to 
this action. The petitioner at one time had employed in¬ 
dustrial home workers on a piecework basis. The practice 
had been discontinued, but the petitioner wished to revive 
it. The Regional Director of the Wage and Hour Division 
orally advised the petitioner that the engagement of such 
workers at a substandard wage-and-hour rate was a violation 
of the Fair Labor Standards Act. The action followed, but 
was dismissed upon the defendant’s motion. 

The Court said (pp. 638-639): 

* * * the Declaratory Judgment Act * * * under 
which the Court must proceed, does not afford relief 
merely because an applicant has a genuine need for legal 
advice. 

***** 

An “actual controversy” under the Declaratory Judg¬ 
ment Act cannot be created by taking a position and 
then challenging the Government to dispute it. The 
fact is that so far as this petition discloses, there is 
no action threatened, proposed or suggested by anyone 
who has the right to act, and there has not even been 
an authoritative expression of opinion from anyone 
as to what the view of the Government is. 

See also Mushroom Cooperative Canning Co. v. Jacobs, 35 F. 
Supp. 624 (D. C. E. D. Penna., 1940), where an action for 
declaratory judgment was dismissed on the authority of the 
Maurer case. 
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The case here for. determination is one in which the plain¬ 
tiff took a position and challenged the Food and Drug Ad¬ 
ministration to dispute it. The complaint sets forth a cable¬ 
gram and a letter from Agency subordinates with the accom¬ 
panying allegation that there is a present actual controversy 
between the/plaintiff and the Food and Drug Administration. 
Under the decisions above reviewed no grounds for relief under 
the Declaratory Judgment Act have been alleged. 

It is not apparent to us, in any event, how there could exist 
an actual controversy between the Administrator and the plain¬ 
tiff. The Administrator has no power of enforcement. He 
reports apparent violations of the Act to the Department of 
Justice for appropriate action. Cf. United States v. Morgan, 
222 U. S. 274 (1911). Therefore, even if the Administrator 
had threatened to report to the Attorney General for legal ac¬ 
tion, any shipments made by the plaintiff, this action should 
be dismissed for failure to show a case of actual controversy in 
the absence of any threat by the Attorney General to institute 
legal proceedings. It is not alleged that the Attorney General 
has made any such threat. Indeed, it is shown that Ijie has 
specifically refused to give any opinion as to the application of 
the statute upon the shipments appellant desires to make. 

In Janes v. Lake Wales Citrus Growers Ass’n., 110 F, (2d) 
653 (C. C. A. 5th, 1940), the Court held, in an action against an 
inspector of the Wage and Hour Division and the United States 
Attorney for the Southern District of Florida for a declaration 
that a regulation promulgated by the Administrator of the- 
Wage and Hour Division was invalid, that the case should have 
been dismissed because the complaint alleged no threat of en¬ 
forcement by the defendants and because neither of the de¬ 
fendants had power of enforcement. 

Connecticut Importing Co. v. Perkins, 35 F. Supp. 414 (D. C. 
Conn., 1940), is quite revealing. That was an action for c eclar- 
atory judgment against two labor department officials of the 
State of Connecticut and the United States Attorney—the Sec¬ 
retary of Labor and the Administrator of the Wage and Hour 
Division having been released from the action on motion to 
dismiss for want of jurisdiction. The complaint alleged that 
the Administrator had issued an interpretative bulletin to the 
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effect that persons situated as was the plaintifF were “engaged 
in commerce” and subject to the Fair Labor Standards Act. It 
was alleged also that the defendants “through their agents” 
had investigated the plaintiff’s business and had notified it that 
it was engaged in interstate commerce. 

The Court dismissed the action against the Connecticut offi¬ 
cials on the ground that, since they had no authority to prose¬ 
cute, no justiciable controversy had been alleged. 

In dealing with the motion to dismiss filed by the United 
States Attorney, the Court held that he was not bound by the 
legal opinion set out in the interpretative bulletin and that no 
justiciable controversy had been alleged between the plaintiff 
and the United States Attorney. 

The rule may be deduced from these cases that a threat of 
enforcement from an official with power of enforcement is an 
essential condition precedent to an actual controversy under 
the Federal Declaratory Judgment Act. The Federal Security 
Administrator has no such power, and he has not undertaken 
to threaten enforcement. 

It seems clear that the foregoing decisions constitute ample 
authority for a dismissal of the action. All that has happened 
is that the plaintiff has asked for and obtained an informal legal 
opinion from the Commissioner of Food and Drugs and now 
seeks to challenge the opinion in court. It is respectfully sub¬ 
mitted that the complaint alleges no claim on which relief can 
be granted. 

2. An action for a declaratory judgment interpreting a statutory provision 
cannot be sustained in the absence of a threat of enforcement by an 
official with power of enforcement 

Appellant advances the proposition that an official threat 
of enforcement by an official with power of enforcement is 
not a requisite to justiciability in declaratory judgment actions, 
particularly when the threat is implicit in the statute by rea¬ 
son of the civil and criminal penalties attached to the stat¬ 
ute itself. (App. br. 16-21.) We submit that this proposition 
cannot be supported in the light of the cases above discussed, 
which arose under the Fair Labor Standards Act, a statute 
providing for the imposition of both civil and criminal penal¬ 
ties. As stated by Mr. Justice Morris in Babbit Auto Parts 
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v. Fleming, Pike & Fisher Admin. Law, 72b, 112-2 Op. C. 
D. C., 1941): 

This is not a case where the statute is so clear in 
its mandate that occasion arises for a declaratory judg¬ 
ment at the instance of a party affected without further 
action being taken by the officers charged with the 
administration or enforcement of such statute. 

For support of its contention appellant refers to the case 
of Wallace v. Currin, 95 F. 2nd, 856 (C. C. A. 4, 1938), Affd 
306 U. S. 1 (1939), and to five district court decisions as 
follows: Sunshine Mining Co. v. Carver, 41 F. Supp. 60, 
63 (D. C. Idaho, 1941); Montejano v. Raynor (D. C. Idaho, 
1939), 33 F. Supp. 435; Roloff et al. v. Perdue (D. C. Iowa, 
1939), 31 F. Supp. 739, affirmed in 33 F. Supp. 513 (1940); 
Black et al. v. Little (D. C. Mich. 1934), 8 F. Supp. 867; 
Fosgate v. Kirkland (D. C. Fla. 1937), 19 F. Supp. 152. These 
cases involved the question of the constitutionality of statutes 
or the legality of formal orders and licenses issued thereunder, 
rather than the validity of an informal advisory opinion, given 
by a subordinate employee of a government agency which had 
no binding effect under the statute and to which no penalty 
was attached. 

Wallace v. Currin and Sunshine Mining Co. v. Carver both 
involved attacks on the constitutionality of statutes. In the 
instant case, however, the only question is one of the meaning 
of a provision of the Food, Drug, and Cosmetic Act, the con¬ 
stitutionality of which is not questioned. It would be pe¬ 
culiar indeed for the Court, in this case, to hold that a con¬ 
troversy could exist between the plaintiff and the statute, 
with a high governmental official going along with the case 


as defendant simply to make the necessary two parties. It 
would be extremely difficult to reconcile a holding of that 
kind with the general principle that the sovereign may not 
be sued without its consent. Cf. Ex Parte Young, 209 U. S. 
123, 157, 159-160 (1908). The appellant here does not con¬ 
tend for such an extreme holding, but rather rests its case 
upon an alleged dispute between itself and the Commissioner 
of Food and Drugs. 
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Montejano v. Raynor was an action under the Federal De¬ 
claratory Judgment Act to test the constitutionality of the 
Idaho Barbers Law. The parties stipulated that “if he 
[plaintiff] attempts to engage in the barber business he will 
be arrested and prosecuted.” The defendant was the law en¬ 
forcement official. The Court did not discuss the question 
whether there was a case of actual controversy, nor was it 
necessary that it do so since the defendant answered on the 
merits and stipulated the facts including the above quotation. 
The appellant attempts to use the case to show that a threat 
of enforcement is unnecessary. It clearly is not authority for 
that proposition. 

Rolofi v. Perdue was a case in which a dairy proprietor and 
a number of farmer milk producers sought a declaration that 
milk used in the manufacture of cheese, butter, and other dairy 
products, and not sold as fluid milk was within the coverage of 
a Milk Marketing Order issued under the Agricultural Mar¬ 
keting Agreements Act by the Secretary of Agriculture. No 
question of enforcement was involved, because the plaintiffs 
contended that they were entitled to the benefits of the regula¬ 
tion, Those charged with administering the order, denied it, 
and calculated Roloffs liabilities to the “Producers Settlement 
Fund” and “Administrative Expense” on a basis which included 
only fluid milk sold by him, and not milk sold for use in cheese 
and for other manufacturing purposes. The party defendants 
had complete control of the accounting activities, and the plain¬ 
tiffs sought to have the accounting done in a manner that would 
make the milk subject to the pool arrangement provided in the 
order. 

In the first opinion denying defendants’ motion to dismiss 
(31 F. Supp. 739), it is true, the Court said (p. 743): 

Assuming for the purpose of the particular point that 
the commodity in question may by amendment of the 
complaint be shown to have an interstate character, I 
think an “actual controversy” might arise wholly inde¬ 
pendent of the threat of the Government to prosecute 
the plaintiff, Roloff. 



It is interesting, however, to look to the second opinion where 
it was made abundantly clear that the Court did not find the 
existence of an actual controversy on any such basis. The 
opinion, which included an order dismissing the plaintiff’s com¬ 
plaint for failure to state a cause of action, is found in 33 F. 
Supp. 517. It does not, as appellant asserts, affirm the first de¬ 
cision. The findings of fact (p. 515, finding 7) and the opinion 
(p. 517) reveal that the Court found the “actual controversy” 
in the respective contentions of the parties as to the coverage of 
the order. The point was that the defendants had enough 
power of enforcement, aside from the power to prosecute, to 
give rise to an actual controversy by making the contentions. 
Clearly, therefore, the Court did not find that a case of actual 
controversy existed by reason of the order alone. 

In our opinion the decisions are unsatisfactory as authority 
for any proposition. 

Black v. Little originated as an action to enjoin the 
Administrator, his assistants, and the United States Atto 
from enforcing certain of the provisions of the Agricultural 
justment Act against the plaintiffs. It was alleged thal 
Secretary of Agriculture had issued licenses under the Act t 
plaintiffs who were engaged in intrastate commerce. 

The plaintiff in that case, by supplemental brief, inv 
the Federal Declaratory Judgment Act, then recently 
acted. On motion to dismiss, the defendants argued 
order to constitute an actual controversy it must appear 
the defendants not only had threatened to enforce 
plaintiff the statutory provisions involved, but also 
least one of them had the legal power to institute 
prosecution or proceedings for the collection of penalties. 

Court agreed with that contention, but found that 
presented such a case. Judge Tuttle found the controversy 
in the allegation in substance that— 

the defendants [including the United States Attorney] 
are claiming that the Agricultural Adjustment Ac-; ap¬ 
plies to the plaintiffs and to the business of the plain¬ 
tiffs as it has been, and is now being conducted; that 
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the defendants claim that the plaintiffs must comply 
with this law and conduct their business in accordance 
therewith; and the defendants have taken the initial 
steps to demand and insist that the plaintiffs comply 
with said law, on the theory and under the claim that 
the law, as properly interpreted, applies to the plain¬ 
tiffs and to their said business, while, on the other 
hand, the plaintiffs claim that their business, as it has 
been conducted, is being conducted, and will hereafter 
be conducted, is entirely intrastate business, and not 
in any respect interstate business, and that, as it is 
wholly intrastate business, if this law be interpreted as 
applying to such business, the law is unconstitutional. 

This case cannot be taken as authority for the proposition 
that the danger of criminal or civil penalties attached by law 
to the performance of an act affords those affected the neces¬ 
sary legal interest to bring an action under the Federal Declar¬ 
atory Judgment Act. 

Chester C. Fosgate Co. v. Kirkland was an action attacking 
the Agricultural Adjustment Act, a citrus-handling order, and 
citrus marketing agreements made thereunder. After a con¬ 
tinuance of the temporary injunction (which had been pre¬ 
viously granted) was denied on the ground that the defendant 
Control Committeemen had no power of enforcement, the 
United States Attorney was made a party defendant. 

The amended bill of complaint charged that the United 
States Attorney, in cooperation with the Special Assistant to 
the Attorney General and other attorneys representing the 
Secretary of Agriculture, were threatening to institute pro¬ 
ceedings, civil and semicriminal against the plaintiffs for al¬ 
leged violations of the handling order and the allotments made 
by the control committee. Under those circumstances, and 
with the citation of Black v. Little, the Court found that a 
“case” or “controversy” had been alleged. 

One point further may be made with respect to these cases. 
In each of them (except Rolofi v. Perdue, where no question 
of enforcement was involved) plaintiffs were actually engaged 
in the acts at which the statute was allegedly aimed. In the 
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case at bar, however, appellant has done no more than express 
a desire to ship dyed poppy seeds in interstate commerce. 

Appellant relies in part upon a statement found in Borchard, 
Declaratory Judgments (2d Ed., 1941), at p. 66, that— 

The danger of a criminal penalty attached by law to 
the performance of an act affords those affected the 
necessary legal interest in a judgment raising thei issue 
of validity, immunity, or status. The threat to enforce 
the statute seems hardly necessary, for public officials 
are presumed to do their duty. The plaintiff need only 
show that his position is jeopardized by the statute. 

The cases cited by the author for this proposition with t)ie ex¬ 
ception of one State court case involved attacks upon th^ con¬ 
stitutionality of statutes. No such doctrine has been applied 
by the Federal courts in an action for a declaratory judgment 
interpreting a statutory provision, such as the case before this 
court. 

Borchard states, in the same paragraph as that containing 
the statement above quoted, that ‘‘He [the complainant] may 
challenge the statute before he commits the forbidden aet and 
incurs the penalty”; and makes the categorical statement at 
p. 65 that: 

Where the immunity is claimed against administra¬ 
tive action, rather than against a statute as such, there 
must be some evidence that the administrative action 
is threatened. Prior to that time, protest would i sually 
be deemed premature. 

* * * In two cases it w’as held that the promulga¬ 

tion of an administrative legal opinion which covered 
and by indirection challenged the plaintiff’s position, did 
not make the issue right for adjudication. (Citing, 
Note 54, John P. Agnew & Co. v. Hoage, Deputy Com¬ 
missioner, 99 F. (2d) 349 (App. D. C. 1938); Connecticut 
Importing Co. v. Perkins, et al., 35 F. Supp. 414 (D. 
Conn. 1940).) 

It thus appears that Borchard considers the Hoage and Perkins 
cases as authority for the proposition for which we have cited 
them under Point I of our argument: that a case of factual 
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controversy” does not arise when no threat of enforcement ac¬ 
companies administrative action which challenges the plain¬ 
tiff’s position. 

Appellant does not, as we have stated, question the con¬ 
stitutionality of the provision of the Federal Food, Drug, and 
Cosmetic Act which he seeks to have interpreted by declaratory 
judgment (Sec. 402 (b), 21 U. S. C. 342 (b)). His suggestion 
that section 306 of the Act (21 U. S. C. 336) 1 may be invalid 
as an unlawful delegation of power is irrelevant to the issue in¬ 
volved in this appeal and seems clearly without substance. It 
is evident that some discretion must be left to the Federal Se¬ 
curity Administrator and to other administrative officers 
charged with similar duties under acts of such scope as the Fed¬ 
eral Food, Drug, and Cosmetic Act, as to whether each and 
every infringement must be reported for prosecution. 

For the purposes of argument, appellant seems to regard 
himself as being in the same position as a violator of the statute. 
But there has been no violation. Plainly, if appellant should 
ship artificially colored poppy seed in interstate commerce he 
would be in the same position as any other person who does an 
act which the Commissioner of Food and Drugs considers a 
violation of the statute. The situation has not been changed 
by the fact that the informal opinion was given. The pro¬ 
vision of the statute for a hearing before a case is reported by 
the Administrator to the Department of Justice for criminal 
prosecution (Sec. 305, 21 U. S. C. 335) has not been complied 
with, there having been no violation. The suggestion of ap¬ 
pellant to the contrary is hardly worthy of serious consider¬ 
ation. The same comment is applicable to the argument that 
shipments by appellant cannot be regarded as minor violations 
(Sec. 306, 21 U. S. C. 336). There is no indication that the 
matter has even been considered by the Administrator. 

On pages 19 and 20 of his brief appellant cites a number of 
cases of suits to enjoin public officials from instituting legal pro- 

1 Sec. 306 provides: "Nothing in this Act shall be construed as requiring 
the Secretary to report for prosecution, or for the institution of libel or in¬ 
junction proceedings, minor violations of this Act whenever he believes that 
the public interest will be adequately served by a suitable written notice or 
warning.” 
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ceedings, to support his position that no threat is necessary. 
Aside from the fact that these cases did not arise under the De¬ 
claratory Judgment Act, they also involved attacks on the con¬ 
stitutionality of the statutes in question. Plainly, they lemd no 
support to appellant’s contention. 

3. Neither the Administrator nor the Attorney General is bound by the 
opinion of the Commissioner of Food and Drugs, nor is the Attorney Gen¬ 
eral without discretion in acting upon reports by the Administrator of 
alleged violations of the Federal Food, Drug and Cosmetic Act 

The appellees are not bound by the legal opinions expressed 
by the Commissioner of Food and Drugs. It is a matter of 
common knowledge that the heads of Departments and inde¬ 
pendent Agencies of the Federal Government are advised in 
the enforcement of regulatory laws not only by the administra¬ 
tive subordinates directly concerned but also, as to the legal 
questions involved, by counsel appointed for that purpose. 
The Attorney General is obviously not bound by an informal 
advisory opinion given by an employee of another government 
agency. 

The suggestion of appellant (App. Br. 6, Appendix 4, 6) 
that the expression of the Commissioner is the equivalent of 
the expression of the appellees cannot be sustained. As to the 
Attorney General it is patently absurd. It appears to be 
based upon the doctrine of respondeat superior. At least, 
that was the theory pleaded (App. Br. 6; App. Appendix 4, 6). 
It has been settled that the doctrine has no applicability in 
this field. Cf. Dunlop v. Munroe, 7 Cr. 242 (1812). The rule 
is succintly stated in Fidelity and Casualty Co. of New York v. 
Brightman, 53 F. (2d) 161, 166 (C. C. A., 8th, 1931), as 
follows: 

It is well settled law that public officials are not re¬ 
sponsible for acts of subordinate officials, if such subor¬ 
dinates are themselves employees of the government, 
where there is not negligence on the part of such public 
officials in employing them, unless the superior officer 
has directed or encouraged or ratified such acts or has 
personally cooperated therein. 
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Accord: Robinson v. Sichel, 127 U. S. 503 (1888); U. S. v. 
Rogde, 214 Fed. 283 (D. C. S. Dak., 1914); Brissac v. Law¬ 
rence, 4 Fed. Cas. 153 (C. C. N. Y., 1850). 

Appellant also relies upon the case of United States v. 
Morgan, 222 U. S. 274 (1911), which arose under the Food 
and Drugs Act of 1906 (Ch. 3915, 34 Stat. 768) to support its 
claim of immediacy of adverse interests. That case contains 
dicta to the effect that the United States Attorney was under 
a duty to institute proceedings upon a report of alleged viola¬ 
tions by the Secretary of Agriculture who was in charge of 
the Administration of the Food and Drugs Act. But that 
statute provided, in Section 5 (34 Stat. 768): 

That it shall be the duty of each district Attorney 
to whom the Secretary of Agriculture shall report any 
violation of this Act * * * to cause appropriate 
proceedings to be commenced and prosecuted in the 
proper courts of the United States, without delay, for 
the enforcement of the penalties as in such case herein 
provided. 

This provision does not appear in the Food, Drug, and Cos¬ 
metic Act of 1938. It is provided only, in Section 305 (21 
U. S. C., Sec. 335) that: 

Before any violation of this Act is reported by the 
Secretary to any United States attorney for institution 
of a criminal proceeding, the person against whom such 
proceeding is contemplated shall be given appropriate 
notice and an opportunity to present his views, either 
orally or in writing, with regard to such contemplated 
proceeding. 

The 1938 Act specifically requires that all proceedings for the 
enforcement, or to restrain violations of the Act shall be by and 
in the name of the United States (Sec. 307,21 U. S. C. Sec. 337). 
The Attorney General of the United States has general charge 
of all litigation when the United States is involved (5 U. S. C. 
Sec. 309). It cannot be doubted, therefore, that the Attorney 
General (or the United States Attorneys responsible to him) 
is not bound by the opinion of the Federal Security Adminis- 
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trator that a violation has occurred, but is entitled to exercise 
his own judgment as to the law of the case. That he may 

► institute proceedings under the Act upon his own initiative is 
likewise clear. United States v. Morgan , 222 U. S. 274 (1911); 
United States v. Commercial Creamery Co. 43 F. Sup p. 714 
(D. C. Wash., 1942). 

\ Appellants cannot, therefore, gain support for the proposi- 

^ tion that there exists an immediacy of adverse interests be¬ 

tween it and the Federal Security Administrator and the At- 

► torney General, by the argument that, if it ships colored poppy 
seeds in interstate commerce, appellees are bound to proceed in 
accordance with the opinion of the Commissioner of FoDd and 
Drugs. 

y CONCLUSION 

* We have pointed out that as a measure of cooperation with 

affected industries it is not uncommon for the Commissioner 
of Food and Drugs to inform members of such industries 
f whether he believes that a proposed course of action would 

I be violative of the statute. This is a service to interested 

parties which quite evidently contributes to fairness and frank¬ 
ness in the administration of the statute but which could 
hardly be continued as each informal opinion of the Commis- 
^ sioner adverse to the interests of the person requesting it 

should be held to constitute the basis for legal proceedings 
f against the Administrator. 

r We have shown that as a matter of law such opinions are 

not necessarily followed by a criminal or a civil action and 
constitute no basis for an allegation that a case of actual 
controversy exists between the Administrator or the Com¬ 
missioner of Food and Drugs and the person to whom the 
opinion is given. As a matter of actual practice, if a product 
r with respect to which such an expression of opinion is given 

„ is shipped in interstate commerce numerous administrative 

and legal steps must intervene between the expression of 
opinion and actual legal proceedings, such as the decision as 
- to whether the shipment constitutes a minor violation which, 

r under section 306 of the Act (21 U. S. C., section 336) would 

not necessarily be proceeded against; the limitations and dis- 
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position of personnel for locating a shipment and accomplish¬ 
ing the necessary sampling of the product; and the evaluation 
of such analysis of the sample obtained as may be required. 
Finally, the case must be considered by the General Counsel 
of the Federal Security Agency and legal proceedings recom¬ 
mended by him on behalf of the Administrator. 

It is submitted that since neither as a matter of law nor 
of logic can it be said that appellant in this case has alleged 
grounds for the relief which he seeks, the judgment of the 
District Court dismissing the complaint should be affirmed. 

Respectfully submitted, 

Edward M. Curran, 

United States Attorney, 
Crarles B. Murray, 

Assistant United States Attorney, 

Jack B. Tate, 

General Counsel, Federal Security Agency, 

Attorneys for Appellees. 
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